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understanding of legal argument and legal thinking compare, or contrast, with
traditional legalist accounts?

James Boyd White, Law and Literature: No Manifesto
39 MEercer L. Rev. 739-51 (1988)"

With what hopes and expectations should a lawyer turn to the reading of
imaginative literature? To books and articles that purport to connect that literature
in some way with the law? In particular, is “law and literature” . . . to be thought
of as an academic “field” like law and psychiatry, say, or law and economics? If so,
what can it purport to teach us? If not, how is it to be thought of?

To some it may sound odd even to suggest that meaningful connections could be
drawn between two such different things as law and literature.

“How can literature have anything to say to lawyers,” such a one might ask,
«yhen literature is inherently about the expression of individual feelings and
perceptions, to be tested by the criteria of authenticity and aesthetics, while law is
about the exercise of political power, to be tested by the criteria of rationality and
justice?” To reduce the law to its merely literary aspect would seem to erase the
dimensions of politics, authority, responsibility, and power — the whole sense that
the law is about real consequences — and to substitute for it a kind of empty
aestheticism, a celebration of style over substance. Is this what those who speak of
“law and literature” wish to do?

It is mainly to these familiar and perfectly understandable questions that my
remarks here will be addressed, but I will touch on others as well, buried in them
as assumptions: What do, or can, we mean by the categories “literature” and “law”
themselves, and by the distinction between them? What do we mean by “power,”
“political” and “aesthetic”? By “style” and its correlative “substance”? . . .

In thinking about what lawyers may hope to learn from another discipline, it is
natural for us to speak in terms of what I have elsewhere called “findings” or
“methods.” That is, we are accustomed by the conventions of social science to look
to another discipline either for the propositions that it establishes about the world
(its “findings”), which we can import directly into the law and found arguments
upon, or for its techniques of analysis (its “methods”), which again we can import
into the law and put to our own use. Obviously, the different social sciences speak
to us on different subjects, and offer findings of somewhat different kinds, but as we
approach any of them one of our hopes is to learn a set of propositions about the
world — propositions about the working of the human psyche, about class
formation, about the true incidence of 2 particular tax, about the rigidity with which
social prejudices are held, and so on. Likewise, we hope to learn from these sciences
methods of analysis which we can ourselves employ when presented with questions
that can be thought about in those terms.

offWhatever the merits of these ways of thinking about what the social sciences can

% er. . . they can obviously be of little value in forming the hopes and expectations
at we should bring to imaginative literature, for no one I think turns to literature

—
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for propositions of fact upon which new polic.ies can be 1l?ased or for Ineth(-)d.S of
interpretation to be employed by lawyers. It is not that literature .has n0th1ng o
teach us about the world or about the analysis o'f texts, bl,lt that it teacheg in 5
different way: it expands one’s sympathy, it complicates one's sense of oneself angd
the world, it humiliates the instrumentally caleulating forms of reason so domingpt
in our culture (by demonstrating their dependence on oth(?r .forms pf thought and
expression), and the like. It is one of the deepest cl.laract.erlstlcs of hteral.'y texts t,
throw into question the nature of the language In which they are.ertt.en; this
necessarily throws into question as well the nature of any language In which they
might be talked about or into which they might be tra{lslated. This in turn means
that these texts are in a deep sense about the inadequacies of tht? propositional viey
of language, so dominant in our academic culture, upon Whl?h our ta}lk about
“findings” necessarily rests. Literature is art, and its form 1s.essent1al to its
meaning. What it teaches us is indeed about the world, but it is also aboyt
ourselves-our minds and languages — and it is not translatable into propositions of
moral or social truth.

Think how differently “learning” is conceived of and talked about in the language
of “findings” and in the language of a literary (or legal) education. When I look for
the “findings” of the natural or social sciences, I think of myself as seeking to
acquire information that will add to my present stock. This information may shift
the sufficiency of the information I already have, but I do not expect it to change me.
In thinking this way I see myself as an observer, for the most part unchanged by
the process of observation, making records and reports of what I see. Literary texts
do not work this way at all: they offer engagements the point of which is to change
the self — to transform one’s sense of language, of the mind, and of the world — and
to do this in ways that systematically resist conversion into other forms of discourse.

To say that literature offers us neither “findings” nor “methods” of the social
scientific type is not to say that it offers us nothing, or that what it offers can be
relegated to some trivial side of life, as a kind of entertainment or décor — as if what
It offered were about “style” rather than “substance” op “feeling” rather than
“thought.” It would be pathetic to think that we had “nothing to learn” from
Sophocles or Shakespeare, for example, simply because they did not offer us
“findings” or “methods” that we could use i the analysis
erase the whole value of our high culture both to us as pe
To say that we have “much to learn from literature.” but « of, &5
lawyers” would imply an equally sorry view of the’ lavvtar?c;l lgfa:ugseglpvl:s’ nfor it
suggests that what we do with oyr minds and feelings all day j tec}’mique,
unaffected by our deepest understandings, anq N Y 1S a mere

nafl techni alls on 10
significant aspects of the self. On that view, who would Wani? }51: bzhcitnz a lawyer?

But.to say this is not to clajm that it is e

which we should not,
through the engagem
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Manifesto of a law and literature movement. . . .

emerge

For me the main direction of literary teaching leads . . . US f:lrSt towards
incrementally more complete, but never wholly adequate, understandmgg Qf other
people and other minds, of other ways of thinking and being and imagining the
world; these understandings in turn lead us toward 2 literary rather than
conceptual understanding of language and to the mind, and affect our reading not
only of “literature” but of all the texts that make up our world. For again and again
in our reading of literature we discover at work what I call a literary understanding
of language — one that recognizes its incompleteness, its inadequacies, its gaps and
its imperfections, and does this largely by the continual recognition of other
possibilities. In literature our language itself is put into question, and with it the
hahits of thought and feeling (and the social and political relations reinforced by
those habits) that we have theretofore taken as natural. This affects our reading not
only of “literature” but of all the texts we confront in life; and the literature from

which we can learn, once we begin to learn how to do it, include i
’ y s the 1
make and read in our ordinary lives. iteratures we

What I think literature has most to teach, then, is a way of i :
n;)tte on.ly “literature” but all kinds of texts and expressior}:s: arvevi(;lr(l)gf’ firclzgsli'eadmg
ih ’ ng?rr:i tqn the languages we use, on the relations we establish with them :;gldour
e deft ion of self and other that is enacted in every expression. It teache .,
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willing mind with equg
hev do not force themselves 011 every un g qual foree
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:sted, just as our other activities cap It
: ted or twisted i
— and our readlng§ can betpelggt evil men have sometimes lgﬁgexzzttzheﬁ]found
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e of any literature worthy of the 'naml(z ulrse ?:;V;); Sa tig:ctlllj:til'lc}l
e pressurf literature uses the language of his cu I ng
abuse. The maker of fiter os. or a new place, from which that language and the
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culture itself can be seen afresh and cr1 be seen by the mind that uses it iy
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:ﬁg sgﬁf s(:eiij::iggzg)re it dominates the world. In this fundamental sense literature

is integrative: insisting upon the incorporation of what a par ;;;CUI::uiiggl}:g:hor
tradition or set of ideas leaves out, upon unstated or opposing . . ) us
inherently values a multiplicity of voices and the self. t.;hat car.l hear t erp.
Multivocality is not merely an aesthetic value, but a pohtlc.al one; literature is
accordingly anti-systematic, anti-bureaucratic, and anti-authoritarian by nature. In
this sense its true “lessons” are very nearly the opposite of what some people hope
from it, those who speak as if the “wisdom of the past” will tell us what to do. It is
a degradation to reduce the reading of such texts to a form of high consumption.

The view that what literature has to teach us, as people or as lawyers, is reducible
to “style” is an empty one too, for what is here dismissed as mere “style” is actually
central to the intellectual substance of a text. It is here, in the transformations of
language, in the establishment of relations with the reader, that everything of value
in the text actually happens. To claim that “the lawyer has nothing to learn from
literature except with res‘}?ect to style” would in my view demean all the central
i s o s, 270 ), Terstur; eaen? and ‘ile”

L _ r thought and life. The p, 1 tion is, “Who
are we 1n our relations to oyp languages ang © real question is,
deepest kind of “substance,” is to begf Al egch other?” The answer, the
performances, ’ ound only in oyp “style,” in our actual
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it from violence. This is a dlStint.ltion that those who look through meaning to the
simple act of force cannot perceive or €xpress, yet it is the distinction upon which
Jegitimate government rests. There is a difference between 2 judge and a thug
petween 2 marshal carrying out an arrest under a warrant and a lyneh mob; it is the;
difference l?etween legal force and mere violence; and it is the difference that lies,
at bottom, in the respect that is paid to decisions made by others, or to what I have
called arrangements external to the actors themselves. These arrangements are
always texts, or treated as texts, and, as Joseph Vining has so powerfully shown: for
their authority to be real — rather than merely a brutal authoritarian order —
these texts must be both conceived of and read in certain specific ways, in the ways
of the law. In this sense the true test of authority is literary in character. Of course
legal texts are not “merely aesthetic” texts, to be read for sheer delight, but neither
are literary texts in my view simply that; of course legal texts involve the exercise
of power by one person over another, as poems do not, but the criteria by which we
can judge such exercises is in a deep sense literary, for it is in the reading of the
texts that one may find the meaning of the verbal act, including as an act of power,
most fully illuminated. The central question for us as lawyers is how legal power
ought to be exercised: upon what conception of oneself, of the litigants, of one’s
audience, of the prior texts that bear upon the case, of the culture of argument that
is the law. Real-world answers to such questions cannot be merely theoretical in
character, but must be performative, actual enactments in the texts; eriticism must
be particular too, the analysis of the textual and political communities that a
particular argument or opinion creates in its performances of language.

But upon what can our eriticism be grounded? Not upon a universally shared
ontology, certainly not upon a theoretical system, but upon the identities and
relations we ourselves create in our written and other conversations with each
other. We can try to look to the reality of the world “out there,” perhaps using the
languages of social science or common sense — Or even hterature, in a different
mode — to do so. But the reality we see is not uncreated, not language-free, and we
are as responsible for what we see and say when we look out to the world as we are
when we speak as lawyers and judges. There is no basis. external to ourselves and
our communities upon which we can rest. The ground of qudgment must be created
by each of us, and by us collectively, in the way we talk leth each other; this talking
must itself be criticized in the terms we propose to criticize others. In this sense not
only our questions, but our answers, should be literary.

What the habitual reading of literature offe{'s is not a set of pro;’)osition§ or a
method leading to a set of results, but the experience of dl{f'ectmg. one’s attention to
a plane or dimension of reality that is normally difficult or impossible to focus upon,
Namely the ethical and linguistic plane, W.here we remgke in our texts both our
anguages and ourselves. To the literary m“}d language is not simply transparent,
@ Way of talking about objects or concepts H,l the w orld, but s 11.:se1f: 8 part ?f thff
World; language is not an instrument that “I” use In commu%}fa'iling ideas to “you
out g, way in which I am, or make myself, in relai_alon to you. The literary text o:?fers
”.’S reader not information or ideas but an experience of language.’ a con.t act with a

Ving mind, of 5 sort that will erode forever the confidence with which we are
Otherwige likely to talk about «information” or ideas” or “communication.” The
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losedness) to new formulation .
?ﬁiﬁiﬁssr(ﬁ;;lzpinion s an ethical and political, as well as an l(riltsllectuag, bte)ft llt‘.
thich the mind composing it is responsible. Thought of this kind does not by itse

tell us how to read a particular case or statute, and jn that sense does r.lot dictate
results; instead, it keeps us aware of the degree to which results are not dictated but
chosen, and can be chosen for well or ill, and of the importance to us, greater than
any series of judicial votes, of a legal culture that is engaged in the process of
educating itself and the public by the sincere and self-critical way it addresses the
questions that come before it. Attention of this kind surely will lead to different

results, but not mechanically so; and it will lead as well to different ways of finding
meaning in the results we do reach.
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